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Miranda v. Arizona: A Primer 

The Miranda case dealt with the admissibility of statements made during custodial interrogation under the 

Fifth Amendment's privilege against compelled self-incrimination.  Under Miranda, to help dispel the 

“inherently coercive” atmosphere of custodial interrogation, a person in custody must be told of the right to 

remain silent and warned that any statements can and will be used against the individual in court.  

Recognizing that even this “once-stated warning” will not by itself fully protect the average citizen from the 

coercive pressures of custodial interrogation, the Supreme Court also requires that persons in custody be 

given the right to consult with a lawyer before and during interrogation and that this right to counsel be 

included in the warnings given by the police.   Unless the person being interrogated receives the required 

warnings and waives their right to silence and counsel, no statements they make may be admitted in court. 

When the Miranda rules are not followed, statements made by a suspect are not allowed as evidence for three 

reasons:  

(1) to avoid the risk that statements were compelled in violation of the defendant's Fifth Amendment  

rights;  

(2) to encourage officers to comply with the Miranda rules, thereby lessening the future likelihood of 

compelled self-incrimination; and  

(3) to discourage the kinds of unsavory police practices that tended to compel confessions from 

suspects. 

The Constitution does not explicitly require such warnings or the exclusion of statements given in the absence 

of such warnings and waiver.  However, a majority of the Court viewed custodial interrogations as inherently 

coercive and feared that without warnings and the right to counsel, enforced by an  exclusionary rule (the 

rule that excludes the evidence from being used at trial under most circumstances),  the Fifth Amendment 

would become meaningless.  Textualists, those advocating a strictly text-based interpretation of the 

Constitution, criticize this methodology as judicial creation of rights.  

 

The Four Miranda Warnings: 

If Miranda applies, a suspect must be given warnings before being questioned which indicate: 

1. He has the right to remain silent, 

2. Anything he says can and will be used against him in a court of law, 

3. He has the right to the presence of an attorney, and 

4. If he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires. 

 

When Does Miranda Apply? 

Miranda does NOT apply unless a person is in custody and subjected to interrogation by a law enforcement 

officer.  

 

1.  Custody 

Definitions: 

● Custody requires a significant deprivation of liberty.  

● A person is in custody only if they are subjected to either formal arrest or its “functional equivalent.”  



o Formal arrest—occurs when a person is explicitly told they are being placed under arrest or is 

booked at the stationhouse.  

o Functional equivalent—occurs when a suspect's freedom of action is significantly curtailed to a 

degree associated with a formal arrest. 

Consider a reasonable person under the same conditions of the suspect:  

● Would a reasonable person under the same circumstances believe they were free to leave? (In other 

words: what would an average or typical member of the community think under the same 

circumstances?) 

● The Court is not trying to figure out what this particular suspect thought.  

 

2.  Interrogation by a law enforcement officer 

Even if the person is in custody, Miranda only applies if the suspect was interrogated by known law 

enforcement officers. 

Definitions: 

● Interrogation- includes any direct questioning by officers about a crime under investigation and more 

subtle statements or conduct  that are the "functional equivalent" of direct questioning  

● The “functional equivalent” of direct questioning is any speech or actions by an officer that they should 

have known were reasonably likely to elicit an incriminating response. 

Determining the functional equivalent: 

● Reasonably likely:  

o Courts will deem it "interrogation" only if officers knew or should have known an 

incriminating response was reasonably likely.  (Note: What the officer should have known is judged 

from the perspective of a reasonable officer in the same situation.)  

● Officer's intent:  

o Courts will probably consider it to be interrogation if the officer actually intended that their 

words or conduct would elicit an incriminating response.  

● Officer's knowledge of the suspect:  

o Courts will usually treat it as interrogation if an officer was aware of —and exploited—a 

suspect's unusual weakness or fear.  

● Link between the police conduct and crime:  

o Courts will be more apt to deem a police tactic “interrogation” if there was a direct link 

between the statement or conduct and the crime under investigation.  

● Accusations:  

o Accusing a suspect of committing a crime is virtually always interrogation because an 

incriminating response is reasonably foreseeable.   

Spontaneous, volunteered statements: 

● Spontaneous statements volunteered by the suspect without questioning are NOT considered the 

product of interrogation even if the suspect was in custody at the time. 

 

3.  The Public Safety Exception to Miranda 

The U.S. Supreme Court has ruled that Miranda warnings are unnecessary prior to questioning that is 

“reasonably prompted by a concern for the public safety” 

● Consider whether a reasonable officer in the same position would conclude that there is a significant 

threat to the public safety 

● Example: interrogation that occurs as police try to locate a bomb they believe is set to go off 



Directions: In the following 4 scenarios, state whether or not the defendant should have received 

Miranda warnings before the police interrogation began? Briefly, explain why or why not. 

 

1. Alvarado is a 17 year old high school student.  A police detective contacted his mother who agreed to 

bring him to the police station for questioning about a recent crime.  When Alvarado arrived with his 

parents, the detective denied the parents’ request to remain with their son during the interview.  

While the parents waited in the lobby, Alvarado was questioned by police.  He was not advised of 

his Miranda rights.  During the two hour session, the detective twice asked Alvarado if he wanted to 

take a break.  Alvarado admitted to his role in a murder and robbery that police were investigating.  

At the end of the interview Alvarado went home.  His confession was offered as evidence against 

him at trial.   

 

  

 

2. After receiving the description of an alleged assailant, a police officer entered a supermarket, and 

spotted Quarles, a man fitting the description.  The officer ordered Quarles to stop.  Quarles 

complied and was then frisked by the officer.  Upon detecting an empty shoulder holster, the officer 

asked Quarles where his gun was.  Quarles responded.  The officer then formally arrested Quarles 

and read him his Miranda rights.  Both the gun and Quarles initial response were offered as evidence 

against him at trial.   

 

 

3. After a vehicle equipped with a faulty bomb was left in a major metropolitan area and reported to 

authorities, police pieced together incriminating evidence including the vehicle’s identification 

number and telephone records.  All evidence pointed toward one suspect, Shahzad, an American 

citizen.  Police eventually located Shahzad on an international flight ready to depart and took him 

into custody.  Shahzad was interrogated about the failed bombing and its connection to terrorist 

plots and he admitted responsibility and provided other intelligence to officials.  Then, after being 

transported to another location, Shahzad was read his Miranda rights.  He waived his rights, 

however, and continued talking to the police.  All of the incriminating information Shahzad revealed 

to police will be used against him at trial.   

 

 

4. McCarty, a motorist, was stopped by a highway patrol officer after McCarty’s vehicle was seen 

weaving in and out of its lane on the highway.  The officer then asked McCarty to exit his vehicle.  

McCarty had difficulty standing and was given a roadside sobriety test.  After failing the test, the 

officer asked McCarty if he had consumed any intoxicants.  McCarty responded he had two beers 

and smoked marijuana shortly before driving.  McCarty was then arrested and taken to a county jail, 

where McCarty was given a blood alcohol test and police questioning resumed.  At no point was 



McCarty read his Miranda rights.  McCarty’s pre- and post-arrest statements were admitted as 

evidence against him at trial.    
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Texas v. Johnson (1989) 
Facts: During the Republican National Convention in 1984, Gregory Lee Johnson participated in a group 

political demonstration. The demonstrators were opposed to nuclear weapons. One demonstrator took an 

American flag from a flagpole and gave it to Johnson. The demonstration ended in front of the Dallas, Texas 

city hall, where Johnson set fire to the American flag. While the flag burned, protesters chanted “America, the 

red, white, and blue, we spit on you.” There were no injuries or threats of injury during the demonstration.  

Johnson was arrested and charged with violating a Texas state law that banned the desecration of the 

American flag in a way that would seriously offend one or more persons likely to observe his action. Several 

people were offended by the flag burning, and said so in court. Johnson was convicted, but he appealed, 

saying that the Texas law violated the First Amendment, which protects free speech.  

Issue: Does a law banning the burning of the flag violate the First Amendment? 

Classifying Arguments  

Read each argument below and label each based on whether it supports Texas’s side (that the flag burning law 

is constitutional) or Johnson’s side (that the law is unconstitutional).  

The Supreme Court has long recognized that speech can be more than the spoken or written word. Actions 

are symbolic speech when the actor intends to convey a particular message, and there is a great likelihood that 

those watching would understand the message.  

____  Even if the action of flag burning can be interpreted as speech, we don’t have to allow all speech. 

There must be reasonable limits. There are other ways that Johnson could have expressed his views.  

____  Texas did not punish Johnson’s message, just the means he used to convey it.  

____  The government may not prohibit expression simply because society finds the ideas presented 

offensive.  

____  For 200 years, the American flag has occupied a unique position as the symbol of the nation.  

____  The flag symbolizes more than national unity. It has strong significance for war veterans and their 

families. It symbolizes our shared values of freedom, equal opportunity, and religious tolerance. It is 

in the government’s interest to protect this important American symbol.  

____  While it is important for the government to preserve the flag as a symbol, it is more important to 

ensure Americans’ rights to protest when they disagree with the government.  

____  Johnson’s actions did not incite violence or disrupt the peace.  

 

 



Read each of the two sample opinions in this case. Decide which one you think should be the 

majority (winning) opinion, and which one you think should be the dissenting opinion. Explain your 

choice.  

Opinion A: Johnson’s actions in this case are not protected by the First Amendment, and the state of Texas 

should be able to punish him for burning the flag. For 200 years, the American flag has occupied a unique 

position as the symbol of the nation. Congress and many states have enacted laws prohibiting the misuse and 

mutilation of the American flag. Even if the action of flag burning can be interpreted as speech, we don’t 

have to allow all speech. There must be reasonable limits. There are other ways that Johnson could have 

expressed his views.  

Texas did not punish Johnson’s message, just the means he used to convey it. The flag symbolizes more than 

national unity. It has strong significance for war veterans and their families. It symbolizes our shared values of 

freedom, equal opportunity, and religious tolerance. It is in the government’s interest to protect this 

important American symbol. It is not too much to ask that protestors use other means of speech to express 

their ideas. Johnson’s conviction should be affirmed.  

Opinion B: Johnson’s actions in this case should be protected as free speech. While the First Amendment 

literally protects speech, the Supreme Court has long recognized that speech can be more than the spoken or 

written word. Actions are symbolic speech when the actor intends to convey a particular message and there is 

a great likelihood that those watching would understand the message. Johnson burned the flag to express an 

idea – his dissatisfaction with the country’s policies.  

Johnson’s actions did not incite violence or disrupt the peace. While it is important for the government to 

preserve the flag as a symbol, it is more important to ensure Americans’ rights to protest when they disagree 

with the government. The government may not prohibit expression simply because society finds the ideas 

presented offensive. In this case, the government has not provided enough justification for punishing 

Johnson’s speech. His conviction should be overturned. 
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Constitution Excerpts—Article 1, Section 8, Clauses 3 and 18, and 
Amendment X  

Review the following information about the Commerce Clause and then complete the worksheet. 

 

Article 1, Section 8, Clause 3  

The Congress shall have the power … 

…to regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes… 

Article 1, Section 8, Clause 18 

…to make all laws which shall be necessary and proper for carrying into execution the foregoing powers, 

and all other powers vested by this Constitution in the Government of the United States, or in any 

Department or Officer thereof.  

 

 

 

Amendment X  

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, 

are reserved to the States respectively, or to the people. 

 

 



 

Can Congress Make This Law?  

Name_________________ 

 

Review each proposed law to determine whether Congress has the power to make that law under the 

Commerce Clause.  

 

1. Recently, a freight train crashed when it entered Kansasippi, because the train operator didn’t 

recognize Kansasippi’s unique warning signal. Congress wants to pass a law that requires all states to use 

uniform warning signs and signals for trains.  

- Does Congress have the power to make this law? 

 

 

 

 

2. Congress wants to pass a law that bans factories which make products that are sold in other states 

from employing children under the age of 18. 

- Does Congress have the power to make this law? 

 

 

 

 

 

 

3. Tomato prices have been plummeting and tomato farmers aren’t making enough money to keep 

planting their crops. In order to limit the overall tomato crop, thereby raising tomato prices, Congress 

wants to pass a law that prohibits all U.S. farmers that sell vegetables from growing more than 500 

pounds of tomatoes each – even for their own consumption.  

- Does Congress have the power to make this law? 
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Supreme Court Case Study 
Private Property and Public Use 

Kelo v. City of New London, 2005 

 
★★★★★★★★★★★★★★★★ Background of the Case ★★★★★★★★★★★★★★★★ 

In the late 1990s, the city of New London, Connecticut suffered from a shrinking 
population and a struggling economy. In 2000, city officials made a plan to improve New 
London’s economy. They decided to redevelop a waterfront area, including a neighborhood 
known as Fort Trumbull. The city planned to acquire the waterfront property—including 
more than 115 residences—from current owners. They would then sell the property to private 
developers. The homes would be torn down and replaced with restaurants, retail stores, offices, 
a hotel, other commercial ventures, and new residences. City leaders hoped the new waterfront 
area would attract tourists, create new jobs, and increase tax revenue.Most Fort Trumbull 
residents willingly sold their property to the city. 
Other Fort Trumbull property owners, including Susette Kelo, were not willing to sell their 
property. Some residents had lived in their homes for years. Many properties had been owned 
by the same families for generations. The city invoked its eminent domain statute, which 
allows the government to seize privately owned property for public use as long as just 
compensation is paid to the owners. Cities often invoked eminent domain to redevelop 
run-down areas or to make way for projects benefiting the public, such as highways or parks. 
In December of 2000, Susette Kelo, with eight other petitioners, sued New London to prevent 
the city from seizing their property. 
 

Constitutional Issue ★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★ 

The Fifth Amendment states that “private property [shall not] be taken for public use, 
without just compensation.” This is known as the “takings clause,” with takings referring 
to the seizing of properties under eminent domain laws. 
Kelo and the other petitioners argued that the city of New London’s takings were 
not justified by the Fifth Amendment. The land, they argued, was being sold to 
private developers, which did not qualify as “public use.” A state court ruled to 
prohibit some of New London’s takings but not others. The Connecticut Supreme 
Court, however, “affirmed in part and reversed in part, upholding all of the proposed 
takings.” The case came before the United States Supreme Court, which had to decide 
whether New London’s move to seize property solely for economic development was 
consistent with the Fifth Amendment. 
 
 

★★★★★★★★★★★★★★ The Supreme Court’s Decision ★★★★★★★★★★★★★★ 

A majority of five justices voted to affirm the Connecticut Supreme Court’s judgment. 
Justice John Paul Stevens wrote the opinion for the majority. 

The Court held that New London’s proposed takings met the “public use” requirement of 
the Fifth Amendment. In interpreting the takings clause, the Court took a “broader and more 
natural interpretation of public use as ‘public purpose.’” The Court held that although the land 
was being sold to private developers, the sale was part of an economic development plan to 
benefit the public. Stevens also wrote that “promoting economic development is a traditional 
and long accepted function of government.” 
However, Stevens wrote, nothing in the Court’s opinion “precludes any State from placing 
further restrictions on its exercise of the takings power.” Immediately after the Court’s ruling, 



13 states responded with eminent domain legislation. Some pieces of legislation specifically 
prohibited or limited the state’s ability to use eminent domain for the purpose of economic 
development. 
 
 

★★★★★★★★★★★★★★★★★★ Dissenting Opinion ★★★★★★★★★★★★★★★★ 

 
 

Three justices dissented. Justice O’Connor, in a dissenting opinion, wrote, “. . .all private 
property is now vulnerable to being taken and transferred to another private owner . . .” 
O’Connor maintained that the Court’s decision “effectively . . .delete(d) the words ‘for 
public use’ from the takings clause of the Fifth Amendment.” 
 
 
DIRECTIONS: Answer the following questions  
1. What effect did the Supreme Court’s ruling have on Susette Kelo? 
 
 
 
 
 
 
2. Do you agree more with Justice Stevens’s opinion or Justice O’Connor’s dissent? 
Give reasons for your answer. 
 
 
 
 
 
 
3. Why is Kelo a significant case in terms of property rights? 
 
 
 
 
 
 
4. What was the petitioners’ interpretation of the takings clause? 
 
 
 
 
 
 
5. Why did the Court’s ruling not prevent states from limiting eminent domain? 
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Freedom of Expression in Public Schools 
Tinker v. Des Moines, 1969 

 
★★★★★★★★★★★★★★★★ Background of the Case ★★★★★★★★★★★★★★★★ 

 

Throughout the 1960s, television broadcasts carried graphic images of the Vietnam War. 
In December of 1965, John Tinker, his sister Mary Beth, and their friend Christopher Eckhardt 
decided to protest the war. They planned to wear black armbands to their schools in Des 
Moines, Iowa.When the school board learned of their plans, it adopted a policy that banned 
the wearing of armbands. Any students who violated this policy would be suspended. 
Several students, including the Tinkers, went ahead with their protest. The students were 
suspended when they refused to remove the armbands. Through their parents, the students 
asked the district court to issue an injunction against the policy. The district court refused, 
stating that the school policy was “reasonable.” A divided appellate court upheld this 
decision. The petitioners then appealed to the United States Supreme Court, which agreed to 
review the case. 

Constitutional Issue ★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★★ 

The Court was asked to decide whether wearing armbands is a form of free speech, and 
thus protected under the First Amendment. The students claimed that wearing armbands 
was a way to express their ideas and opinions about the Vietnam War. Lawyers for the 
school board argued that the Tenth Amendment gives the states authority over education. 
The school board’s policy was needed to preserve order and discipline in the schools. 
The U.S. Supreme Court had extended the First Amendment to cover the actions of state 
officials in Gitlow v. New York (1925). Later, in West Virginia v. Barnette (1943) the Court 
struck down a law requiring students to salute the American flag. 
 
 

★★★★★★★★★★★★★★ The Supreme Court’s Decision ★★★★★★★★★★★★★★ 

In a 7 to 2 decision, the Supreme Court ruled in favor of the Tinkers and the students. The 
Court determined that the wearing of armbands was protected by the First Amendment’s free 
speech clause. 
Justice Abe Fortas wrote the Court’s opinion. Justice Fortas wrote that wearing armbands 
was an action “akin to pure speech.” Further, he wrote, “It can hardly be argued that either 
students or teachers shed their constitutional rights . . . at the schoolhouse gate. ” He found 
little evidence that this silent protest disrupted the school environment. Justice Fortas wrote 
that the school board officials acted out of an “urgent wish to avoid controversy,” rather than 
a fear of disrupting school activities. 
Justice Potter Stewart wrote, however, in a concurring opinion, that, “[A] State may 
permissibly determine that, at least in some precisely delineated areas, a child . . . is not 
possessed of that full capacity for individual choice which is the presupposition of First 
Amendment guarantees.” 

The Tinker case remains controversial to this day. In more recent cases, the Court has 
limited students’ First Amendment rights. In Bethel School District v. Fraser (1986), the Court 
upheld the disciplining of a student for using offensive speech in a school assembly. In 
Hazelwood School District v. Kuhlmeier (1988) the Court ruled in favor of a school district that 
censored student newspaper articles with mature subject matter. 
 
 



★★★★★★★★★★★★★★★★★★ Dissenting Opinion ★★★★★★★★★★★★★★★★★★ 

Justice Hugo Black dissented. Justice Black pointed out that the wearing of armbands had 
led to mockery from other students and other disruptive behavior. This diversion from their 
normal school day was exactly what the school officials had wanted to avoid. Justice Black’s 
dissent also contended that “some students . . . will be ready, able, and willing to defy their 
teachers on practically all orders.” 
Justice John Marshall Harlan, in a separate dissent, argued that school officials should have 
wide latitude in maintaining discipline. He further wrote that the school board’s policy 
appeared to be motivated by genuine concerns. 
 
 
DIRECTIONS: Answer the following questions  
1. Why does wearing armbands fall within the protection of the free speech clause? 
 
 
 
 
 
 
2. Do you agree more with Justice Fortas’s opinion or Justice Black’s dissent? Give reasons for 
your answer. 
 
 
 
 
 
 
 
3. Why is the Tinker decision considered such an important First Amendment case? 
 
 
 
 
 
 
 
 
4. How does the Tinker decision affect your right to wear a T-shirt supporting a cause that 
you believe in? 
 
 
 
 
 
 
5. How has the ruling in Tinker been modified by later Supreme Court decisions? 


